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STATEMENT OF JURISDICTION 
The Supreme Court has jurisdiction in this matter 
pursuant to Section 78-2-2 (3) (j) , Utah Code Ann. (1953, as 
amended) . The case has been assigned to the Court of 
Appeals. 
STATEMENT OF THE ISSUES 
I. Whether or not the Trial Court erred in granting 
summary judgment for the defendant and against the plaintiff 
where the undisputed facts showed that the highest portion 
of the roof violates the height restriction in question. [R: 
403-44 9, 561-626, 698.] The standard of review on summary 
judgment requires that all facts and inferences be construed 
in favor of the party against whom summary judgment was 
entered. Utah Rules of Civil Procedure, Rule 56; Jackson v. 
Dabney, 645 P.2d 613, 615 (Utah 1982); Bowen v. Riverton 
City, 656 P.2d 434 (Utah 1982); Beehive Brick Co. v. 
Robinson Brick Co., 780 P.2d 827 (Utah App. 1988) . 
II. Whether or not the Trial Court erred in finding 
that the deed in question was unambiguous, where the words 
used to express the meaning and intention of the parties 
l 
were insufficient in the sense that the deed may be 
understood to reach two or more plausible meanings. Crother 
v. Carter, 767 P.2d 129, 131 (Utah App. 1989). [R: 403-449, 
561-626, 698.] With respect to an appeal which presents only 
questions of law, the Trial Court's rulings are accorded no 
deference and are reviewed for correctness. Mountain Fuel 
Supply v. Salt Lake City, 752 P.2d 884, 887 (Utah 1988); 
Utah Rules of Civil Procedure, Rule 56; Jackson v. Dabney, 
645 P.2d 613, 615 (Utah 1982); Bowen v. Riverton City, 656 
P.2d 434 (Utah 1982); Beehive Brick Co. v. Robinson Brick 
Co. , 780 P.2d 827 (Utah App. 1988). 
III. Whether or not the Trial Court erred in granting 
summary judgment in favor of the defendant and against the 
plaintiff without considering reformation of the deed on the 
basis of fault by the title company that drafted the deed. 
[R: 403-449, 561-626, 698.] Hottinger v. Jensen, 684 P.2d 
1271, 1273 (Utah 1984) . With respect to an appeal which 
presents only questions of law, the Trial Court's rulings 
are accorded no deference and are reviewed for correctness. 
Mountain Fuel Supply v. Salt Lake City, 752 P.2d 884, 887 
(Utah 1988); Utah Rules of Civil Procedure, Rule 56; Jackson 
v. Dabney, 645 P.2d 613, 615 (Utah 1982); Bowen v. Riverton 
City, 656 P.2d 434 (Utah 1982); Beehive Brick Co. v. 
Robinson Brick Co., 780 P.2d 827 (Utah App. 1988). 
STATUTES, ORDINANCES AND RULES 
Utah Rules of Civil Procedure, Rule 56, Subsections (c)- (e) . 
Rule 56. Summary judgment. 
(c) Motion and proceedings thereon. The motion, memoranda 
and affidavits shall be in accordance with Rule 7. The 
judgment sought shall be rendered if the pleadings, 
depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. A 
summary judgment, interlocutory in character, may be 
rendered on the issue of liability alone although there is a 
genuine issue as to the amount of damages. 
(d) Case not fully adjudicated on motion. If on motion under 
this rule judgment is not rendered upon the whole case or 
for all the relief asked and a trial is necessary, the court 
at the hearing of the motion, by examining the pleadings and 
the evidence before it and by interrogating counsel, shall 
if practicable ascertain what material facts exist without 
substantial controversy and what material facts are actually 
and in good faith controverted. It shall thereupon make an 
order specifying the facts that appear without substantial 
controversy, including the extent to which the amount of 
damages or other relief is not in controversy, and directing 
such further proceedings in the action as are just. Upon the 
trial of the action the facts so specified shall be deemed 




 Form of affidavits; further testimony; defense required. 
Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible 
ii. evidence, and shall show affirmatively that the affiant 
u; competent to testify to the matters stated therein. Sworn 
or certified copies of a] 1 papers or parts thereof referred 
-^xi ai i af f idavi t si ia] ] be attached thereto or served 
therewith The cour t i nay permi t affidavits to be 
supplemented or opposed by depositions, answers to 
interrogatories, or further affidavits. When a motion for 
summary judgment is made and supported as provided in this 
rule, an adverse party may not rest \ lpon the mere 
allegations or denials of the pleadings, but the response, 
by affidavits or as otherwise provided in this rule, must 
set forth specific facts showing that there is a genuine 
issue for trial. Summary judgment, i f appropriate, shaJ I be 
entered against a party failing to file such a response. 
STATEMENT OF THE CASE 
Plaintiff filed suit against defendant to enforce the 
prov i s i ons o f a i: e s t r :i c t i oi i :::oi 11 a i i :i E i i i : : t 1 :i = • i E E 1 f i : : • i, 1: 1 : E 
p] a :i i ] t i f f !::•< : t l ie ci e fendant w 1 :i :i c] i e xpresslv ^rohibiLcu uiie 
d e f e n d a n t from b u i l d i n g a home more t h a n __ !-._•-. in h e . j h t - . 
[R: • ~ " 
i. i .ui . l i i i . t i ana a c i e n d a n i I J 111! I t osJJ IHUI. luiuf i i >i unniun \> 
J • i d : * - . • 
the parties submitted the relevant Warranty Deed, a survey 
oi record which defined how the height restriction was 
measured, deposition testimony of the parties, and 
affidavits from the plaintiff's real estate agent, the 
plaintiff's surveyor, and the defendant's own surveyor. [R: 
379-401, 403-449, 452-497, 500-506, 512-542.] 
The Trial Court granted defendant's motion for summary 
judgment dismissing the plaintiff's claims. [R: 554-556.] A 
Rule 60(b) motion was subsequently filed, briefed and 
submitted to the Trial Court. [R: 561-631, 633-647, 653-
667.] The motion was denied. [R: 679-680.] The Trial Court's 
ruling constitutes reversible error. 
STATEMENT OF FACTS 
The facts relevant to the determination of the matter 
are the following: 
1. On September 26, 2000, Larsen & Malmquist, Inc. 
did prepare a xxSurvey Certificate" of the property 
identified as Lots 24 and 2 9 of the Eastridge No. 2 
Subdivision. [Affidavit of Randy D. Smith, paragraph 1, a 
copy of which is attached hereto as Exhibit X VE." A copy of 
the relevant portions of said survey is attached hereto as 
Exhibit X XF." The full survey, as revised to show the 
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e 1 e va t i on o f t h e r e s x dene e con s t r u e t e d by de f ei ida i i t f s wra s 
s u b m i t t e d t o t .1 n i T i i < L!I : : « 1 i i I ] ' I * -
5 8 1 62 7 62 9 ] 
2. The original Survey Certificate was recorded !". 
November, 2 00 0 as survey number SO0-11 0809 in the wiL^« .. : 
the La. :..,.. . ... .. [A\ f i Ad\/ 
P*t l ."A : ,. ] 
3. plaintiffs sole purpose in ordering the Sur vey 
Certificate was for purposes < " establishing a hei ght 
restriction on anv la^ijiag construcLtJ ..-. ^  .. 
including but not limited to the identification oi a 
reference point from which the height restriction was tu be 
measured. [Deposition of Patrick Panos, pp ln:i4 .. >, ll.u-
" • I I
 k ) ' J ' L , i , I i I 1 i i ' V i i f 1 ( l - l , ' ^ - j t - " " ' i l l "IIJ I II I I III i.l I  i i I  I I I T ' I I I i I . I 
1
'• - •= i -ffidavit oi Randy ±J. Smit. viraqrar)hs ^ and 
1-,
 tr_. 447-448, 5G3, 585-604, 627-629.] 
~" irTv— establisher n base measurement ooint 
for the hu^ jixi. iej'j.^^,i, _*u _i_ - . . 
1
 \ . id i icent 
to Lot 29. The assumed benchmark elevation is defined as 
having an elevation of 100.00. [Deposition of Patrick Panos, 
pp. 20:11-17, 41:20-42:9, 136:6-12; Affidavit of Randy D. 
Smith, paragraph 4.] [R: 447-448, 563, 585-604, 627-629.] 
5. Elm Ridge Road, the street lying to the West of 
Lot 29, is sloped. Therefore, a base measuring point must be 
defined in order to apply any height restriction. The 
Survey Certificate recorded in November, 2000 as survey no. 
S00-11-0809 in the office of the Salt Lake County Surveyor 
is the only survey of record defining such a measuring 
point. [Affidavit of Randy D. Smith, paragraph 2; Affidavit 
of Ron Thrapp, dated October 30, 2 003, paragraph 3, attached 
as Exhibit XXH."] [R: 535-542, 563-564, 627-629.] 
6. With regard to the real estate transaction which 
is the subject of the above-captioned matter, Ron Thrapp 
acted as a real estate agent for Patrick Panos. From July 6, 
2 001 to August 6, 2001, Mr. Thrapp had numerous 
communications with Jay Olsen concerning the terms of the 
sale, including but not limited to the height restriction 
which is described in the attached survey documents and in 
7 
the Warranty Deed used to convey title to the property. 
[Affidavit of Ron Thrapp, paragraph 2.] The defendant 
(through its principle, Jay Olsen) also conveyed to Patrick 
Panos verbally that he had the same understanding concerning 
the measurement of the height restriction on the basis of 
the survey. [Deposition of Patrick Panos, pp. 36:12-25, 
38:8-39:3, 41:1-42:9, 46:4-10, 91:5-11, 91:20-23, 93:16-19, 
94:9-18, 141:9-17.] [R: 447-448, 535-542, 564, 585-604.] 
7. As established by the fax cover sheet, on July 6, 
2 001, Ron Thrapp sent the survey attached hereto as Exhibit 
X XF" to Jay Olsen as part of the Real Estate Purchase 
Contract between the parties. In addition to the full 
recorded survey, the attached survey is the only document 
that has ever been exchanged between the parties describing 
the measurement of the height restriction applicable to the 
property. Ron Thrapp confirmed that Jay Olsen understood 
that we had the survey defining the restriction before he 
made his offer, which is confirmed by his reference to the 
height restriction in addendum no. 1 to his written offer 
and by our return fax accepting the offer and attaching the 
survey. [Affidavit of Ron Thrapp, paragraph 3; Defendant's 
response to Request for Admission no. 25, relevant pages of 
such defendants responses are attached as Exhibit XXI".] 
[R: 415-444, 535-542, 564-565, 605-618.] 
8. From the time that the Real Estate Purchase 
Contract between the parties was executed through the date 
of closing, Ron Thrapp had numerous telephone conversations 
with Mr. Olsen, and the subject of the conversations 
included but was not limited to the attached survey and the 
height restriction. Mr. Olsen expressed to Mr. Thrapp that 
he understood the attached survey, including its description 
of the precise measurement of the height restriction. 
[Affidavit of Ron Thrapp, paragraph 4; Deposition of Patrick 
Panos, pp. 36:12-25, 38:8-39:3, 41:1-42:9, 46:4-10, 91:5-11, 
91:20-23, 93:16-19, 94:9-18, 141:9-17; Deposition of Jay 
Olsen, pp. 71:2-72:10, relevant pages of which are attached 
as Exhibit n J " . ] [R: 442-444, 447-448, 535-542, 565, 585-
604, 619-622.] 
9. Mr. Thrapp attended the closing of the sale of the 
subject property with Mr. Panos. At the closing, the 
9 
attached survey was provided by the title company to confirm 
with the parties how the height restriction contained in the 
Warranty Deed was intended to be measured. Mr. Panos and 
Jay 01sen had the same understanding of the attached survey, 
including the precise measurement of the height restriction. 
[Affidavit of Ron Thrapp, paragraph 5; Deposition of Patrick 
Panos, pp. 36:12-25, 38:8-39:3, 41:1-42:9, 46:4-10, 91:5-11, 
91:20-23, 93:16-19, 94:9-18, 141:9-17.] [R: 447-448, 535-
542, 565-566, 585-604.] 
10. At closing, Mr. Panos delivered the deed attached 
hereto as Exhibit XVK" with the restriction of 32 feet 
stated therein as a height restriction on any construction 
by defendant or his successors. If either Mr. Olsen or Mr. 
Panos was to suggest that the deed does not describe the 
measurement of the height restriction from the monument in 
the road to the West of the property, then that person must 
also acknowledge that the deed they signed did not comport 
with their clear understanding of what was intended by both 
parties at the time of closing. [Exhibit XVK"; Affidavit of 
Ron Thrapp, paragraph 6; Deposition of Patrick Panos, pp. 
in 
36:12-25, 38:8-39:3, 41:1-42:9, 46:4-10, 91:5-11, 91:20-23, 
93:16-19, 94:9-18, 141:9-17.] [R: 447-449, 535-542, 566, 
585-604, 623-624.] 
11. To the extent there is a latent ambiguity in the 
language of the Warranty Deed, the ambiguity was created by 
the title company who drafted the document. However, any 
ambiguity should be resolved by the closing documents, 
including the attached survey. There is no other explanation 
for the precise measurement of the height restriction other 
than that provided by the attached survey, as the attached 
survey was the only measurements ever discussed or agreed 
upon by the parties at any time. [Affidavit of Ron Thrapp, 
paragraph 7; Deposition of Patrick Panos, pp. 18:13-19.] [R: 
535-542, 566-567, 585-604.] 
12. On February 6, 2002, after the construction of a 
residence on Lot 29, the survey was updated to determine the 
actual elevation of the top of the roof of such residence. 
[Affidavit of Randy D. Smith, paragraph 6; Relevant portions 
of the survey, as revised to show the elevation of the 
11 
residence constructed by defendants is attached hereto as 
Exhibit "L."] [R: 567, 582-584, 627-629.] 
13. The top of the roof, not including objects 
protruding therefrom, is 34.91 feet above the benchmark 
elevation of the brass cap monument located in Elm Ridge 
Road, therefore 2.91 feet above the height restriction 
stated in the Warranty Deed attached as Exhibit XVK." 
[Affidavit of Randy D. Smith, paragraph 7; Exhibits X XK" 
and XXL."] [R: 413-414, 449, 567, 582-584, 623-624, 627-
629.] 
14. The reference to the u roof level or highest 
portion of any building or permanent structure placed or 
constructed upon said land shall not be higher than 32 
feet," includes the objects protruding from the tope of the 
roof. The objects protruding from the roof, including but 
not limited to a swamp cooler and a large pipe, extend 
approximately another 2 0 inches above the top of the roof, 
and are therefore 36.58 feet above the benchmark elevation 
of the brass cap monument located in Elm Ridge Road and 4.58 
feet above the height restriction stated in the Warranty 
Deed. [Deposition of Patrick Panos, pp. 148:4-11; Affidavit 
of Randy D. Smith, paragraph 7; Exhibits X XK" and XXL."] 
[R: 413-414, 449, 567-568, 582-604, 623-624, 627-629.] 
15. Even in the light most favorable to defendants, 
the defendant's survey performed April 11, 2002 concludes 
that the roof is 31.96 feet above a rivet in the curb 
adjacent to the highest point of the street at the Northwest 
corner of the property. The swamp cooler and pipe extending 
above the roof clearly violate the height restriction by 
approximately 20 inches. If the measurement were taken from 
street rather than the curb, the roof itself would also 
violate the height restriction. [Exhibit XXM"; Affidavit of 
David Jenkins, dated October 13, 2003 attached as Exhibit 
XXN."] [R: 492-494, 504-506, 568, 625-626.] 
16. The residence constructed by defendant, including 
the swamp cooler protruding above the roof, constitutes a 
material obstruction of the view previously enjoyed by 
plaintiff from his residence. [Deposition of Patrick Panos, 
pp. 152:1-153:21.] [R: 568, 585-604.] 
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SUMMARY OF THE ARGUMENT 
In November 2 000, the plaintiff recorded a survey of 
the elevation of the property in question. The sole purpose 
of the survey was to establish a height restriction for any 
construction on the property in question, so that the 
construction would not block the plaintiff's view from his 
adjacent property. 
On August 7, 2 001, after extensive discussions between 
the plaintiff's real estate agent and the defendant 
concerning the height restriction, the plaintiff delivered a 
Warranty Deed to the defendant containing a height 
restriction, expressly prohibiting the defendant from 
building a structure with any portion thereof exceeding a 
height restriction of 32 feet, measured from the street West 
and adjacent to the property. As established by the written 
and verbal communications between the parties and their 
agents, the measure of the elevation was intended to be the 
measurements contained on the recorded survey. 
The Warranty Deed was drafted by a title insurance 
agency, rather than be either of the parties or their legal 
representatives. The title company was not aware that the 
elevation on the street to the West of the property slopped 
from the North end to the South end of the property. 
Apparently assuming that the elevation measurement from the 
street would be the same, regardless of the point from 
whence it was measured, the title company did not indicate a 
specific beginning measurement point for the height 
restriction when they drafted the deed. Nevertheless, both 
the plaintiff and the defendant had a clear understanding of 
the survey and its relevance to the measurement of the 
height restriction. 
At the very least, even if the Trial Court were correct 
in holding the deed was unambiguous, the deed should 
nonetheless be reformed to conform to the intent of the 
parties. Because the Trial Court failed to consider 
reformation, and erroneously ruled that the deed was 
unambiguous, the finding of the Trial Court should be 
reversed. In fact, even based on the evidence provided by 
the defendant, the height restriction was violated and 
15 
summary judgment should have been granted in favor of the 
plaintiff. 
ARGUMENT 
I. THE FACTS PRECLUDED SUMMARY JUDGMENT AGAINST THE 
PLAINTIFF, AND REQUIRED SUMMARY JUDGMENT AGAINST THE 
DEFENDANT. 
Where a party submits evidence in opposition to a 
motion for summary judgment, all of the facts must be 
construed in the light most favorable to the party opposing 
the motion for summary judgment. Utah Rules of Civil 
Procedure, Rule 56; Jackson v. Dabney, 645 P. 2d 613, 615 
(Utah 1982). Moreover, all reasonable inferences must also 
be drawn in favor of the party opposing summary judgment. 
Bowen v. Riverton City, 656 P.2d 434, 436 (Utah 1982); 
Beehive Brick Co. v. Robinson Brick Co., 780 P.2d 827, 831 
(Utah App. 1988) . Summary judgment may be granted only where 
it appears there is no reasonable probability that the party 
will prevail on the merits of the claim. Frisbee v. K&K 
Const. Co., 676 P.2d 387, 389-90 (Utah 1984); FMA Acceptance 
Co. v. Leatherbee Ins. Co., 594 P.2d 1332 (Utah 1979). 
As a result of the Warranty Deed from plaintiff to 
defendant, defendant is restricted from building a structure 
exceeding 32 feet in height above the street. Even in the 
light most favorable to defendants, the defendant's own 
survey performed April 11, 2 002 concludes that the roof is 
31.96 feet above a rivet in the curb adjacent to the highest 
point of the street at the Northwest corner of the property. 
However, the curb elevation is higher than that of the 
adjacent street. If the measurement were taken from adjacent 
street as referred by the deed, rather than the curb, the 
roof would violate the height restriction based on the 
defendant's own survey. [See Exhibits XXM" and XXN."] 
Moreover, objects extending above the roof violate the 
height restriction by nearly two more feet. This was the 
height evidence submitted by the defendant and apparently 
accepted by the Trial Court. [R: 379-399, 452-497, 500-506, 
633-647.] However, plaintiff also submitted considerably 
more evidence that the violation of the height restriction 
was even greater! [See Exhibits " E " and X*L."] [R: 403-
449, 512-542, 561-629, 653-665.] 
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Both parties agreed that the objects extending above 
the roof exceed the deed restriction. The height restriction 
stated in the deed requires that the "roof level or highest 
portion of any building or permanent structure placed or 
constructed upon said land shall not be higher than 32 
feet..." (Emphasis added.) (See Exhibit XXK.") This 
includes the objects protruding from the top of the roof. 
The objects protruding from the roof, extend approximately 
another 2 0 inches above the top of the roof, and are 
therefore 36.58 feet above the benchmark elevation of the 
brass cap monument located in Elm Ridge Road and 4.58 feet 
above the height restriction stated in the Warranty Deed. 
(See Exhibits X XG", XXM" and VXN.") 
Based on the disputed evidence, discussed below, 
summary judgment should not have been entered against the 
plaintiff as a matter of law. Moreover, based on the 
undisputed evidence, discussed above, summary judgment 
should have been granted against the defendant. At most, 
based on the evidence from the surveyors and their beginning 
measurement point, there may have remained a dispute 
concerning whether the violation of the height restriction 
was one-and-a-half feet or four-and-a-half feet in 
violation. The resolution of the question of the degree of 
the violation of the height restriction could only be 
finally adjudicated upon setting the correct base 
measurement point for the restriction. The relevant evidence 
is solely the testimony of the plaintiff, his surveyor, the 
defendant and the real estate agent who were involved in the 
transaction. All of their testimony was consistent with a 
finding concerning a measurement point used by Mr. Smith in 
his survey, supporting a finding of a 4.58-foot violation of 
the height restriction. 
II. THE DEED IN QUESTION WAS AMBIGUOUS AS A 
MATTER OF LAW. 
At the hearing held December 12, 2003, the appellant 
explained that deed restriction contained a xxlatent 
ambiguity." [R: 698, pp. 27:1-30:20.] In the case of In Re 
Estate of Pouser, 975 P.2d 704. (Ariz. 1999), the Court 
explained that a latent ambiguity is not readily apparent 
upon examination of a document, but became apparent when 
19 
extrinsic evidence is introduced, because the facts show 
that two possible interpretations exist on the basis of the 
language used. Id. at 768. In such a case, extrinsic 
evidence is necessary to determine intent. _Id. at 709. 
The Utah Courts address ambiguity in the same manner. 
xxLanguage is considered ambiguous if the words used to 
express the meaning and intention of the parties are 
insufficient in a sense that the contract may be understood 
to reach two or more plausible meanings. " Crother v. 
Carter, 767 P.2d 129, 131 (Utah App. 1989). 
It is an undisputed fact that there is a slope in the 
street to the West of the property in question. There is a 
difference of at 3.05 feet in the elevation from the 
Northwest corner of the property to the Southwest corner of 
the property. See Exhibits XXM" and XXN." As the 
discussion of the survey provided by the Affidavit of Randy 
D. Smith establishes, the deed restriction of 32 feet is 
rendered ambiguous without a reference to a specific point 
along the street from which the measurement is to be taken. 
The deed states that the height restriction shall be 
x
'measured from the existing street lying West and adjacent 
to said land." (See Exhibit XXK.") Immediately West of the 
property is the brass cap monument referred to in the survey 
and agreed upon by the parties. It presents one 
interpretation of the language in the deed. Although the 
deed does not state that the measurement should be taken 
from the x'Northwest corner of the property" or from the 
"highest point" of the street, the absence of such a 
reference leaves open a possible conflicting interpretation 
which would change the measurement by as much as three feet. 
Therefore, there are multiple plausible interpretations for 
the location of the beginning point for the 32-foot 
measurement. The deed is, therefore, ambiguous as a matter 
of law. The deed was the evidence considered by the Trial 
Court, and not the survey information. [R: 698, pp. 49: 2-
10.] The issue was presented to the Trial Court again in the 
form of a Rule 60(b) motion. [R: 561-667.] However, the 
Trial Court indicated that it had a clear understanding of 
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the issue when it ruled on the original motions for summary 
judgment. [R: 668-669.] 
In the case of ambiguity, parol evidence is essential 
for the Court to determine the agreement and intent of the 
parties. See Winneger v. Froerer Corp., 813 P.2d 101, 109 
(Utah 1991) . 
In the present case, the parties intended that the 
meaning of the language contained in the Warranty Deed 
establishing a height restriction should refer to a base 
measurement established by a survey of record, not to the 
highest point of the street to the West of the property in 
question. To the extent that the Court concludes that the 
reference has such a meaning as a matter of law, the deed 
should be reformed to conform to the actual evidence of what 
the parties intended. 
The survey in question was recorded in November, 2000. 
The survey in question contains a base measurement point 
from which all elevations along the profile line of the 
property are measured. (See Exhibits X XE" and XXF.") The 
Warranty Deed was not recorded until August 7, 2001. (See 
Exhibit VXK.") The parties intended that the height 
restriction be measured from the base measuring point 
established by the survey. The establishment of the base 
measurements was the sole purpose for which Mr. Panos 
commissioned the survey in question nearly one year before 
he sold the lot in question to the defendants. (See Exhibits 
X XE" and XXG.") 
Mr. Thrapp states in his affidavit that he clearly 
communicated with the defendant concerning the survey, its 
meaning and application and has testified that Defendant has 
acknowledged his identical understanding. Mr. Panos has also 
testified that in his conversations with Defendant, the 
Defendant has expressed that he had the same understanding 
of the measurement intended by the deed and the survey. (See 
Exhibits XXG" and XXH.") Defendant even acknowledged in 
his deposition that he was able to understand the survey. 
(See Exhibit "J.") It is undisputed that a copy of the 
survey, which was of record, was provided to the defendant 
and discussed with him prior to closing. Mr. Thrapp has 
stated unequivocally that the defendant was in agreement 
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concerning the use of the 100.00 base elevation provided by 
the survey as the measuring point from which the height 
restriction was to be derived. 
Construed in the light most favorable to the plaintiff, 
the trier of fact could clearly conclude that the specific 
point from which the height restriction was to be measured 
is the base measurement point of 100.00 defined by the 
survey of record. Consequently, summary judgment against the 
plaintiff was reversible error. 
III. ANY MISTAKE IN THE DRAFTING OF THE DEED REQUIRED 
REFORMATION AS A MATTER OF LAW. 
A deed should be reformed pursuant to principles of 
equity to reflect the agreement of the parties, even if an 
important provision is not mentioned at all. Grahn v. 
Gregory, 820 P.2d 320, 325 (Utah App. 1990) . Mistake which 
is the fault of the drafter of the deed requires 
reformation. Hottinger v. Jensen, 684 P.2d 1271, 1273 (Utah 
1984). A unilateral mistake can also require the reformation 
of a deed. Grahn v. Gregory, supra at 326-327. 
In the case of a deed, the intent of the grantor 
controls what has been transferred to the grantee. In 
Hartman v. Potter, 596 P.2d 653, 656 (Utah 1979), the Court 
stated, "In the absence of ambiguity, the construction of 
deed is a question of law for the Court, and the main object 
in construing a deed is to ascertain the intention of the 
parties, especially that of the grantor, from the language 
used.'' (Emphasis added), Citing Elliot v. Jefferson, 133 
N.C. 207, 45S.E. 558 (1903) for the proposition that the 
intent of the grantor is controlling. The Court in Hartman 
went on to examine two plausible interpretations of the 
language of the deed in that case, rejecting the less 
reasonable interpretation in favor of what they considered 
must have been the intent of the grantor. In the Hartman 
case, the grantee was unaware that the seller owned only 
one-half of the mineral rights associated with the property. 
The language of the deed stated that the grantor conveyed 
three-quarters of the mineral interests in the property to 
the grantee. The Court reasoned that because the grantor was 
aware he only owned one-half of the mineral rights in the 
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property, the language must have been intended to mean that 
the grantor was conveying three-quarters of the mineral 
interests that it actually owned. On that basis, the Court 
determined that the grantor actually reserved a one-eighth 
interest in the mineral rights. Id. at 657-658. See also 
Winnegar v. Froerer Corp., supra at 110 (illustrating that 
Court will consider collateral agreements in construing 
deeds.) For example, a deed given a security interest for a 
mortgage will be treated as a mortgage rather than as a deed 
of conveyance, because the present intent of the grantor at 
delivery was that the deed operate as a mortgage and not as 
a conveyance, as demonstrated by the collateral security 
agreement. xx Deeds are construed according to ordinary rules 
of contract construction.'' Hansen v. Stichting Mayflower 
Recreational Funds, 898 F.Supp 1503, 1515 (Utah 1995). It is 
a basic principle of interpreting documents that xxwhen 
agreements are executed substantially contemporaneously and 
are clearly interrelated, they must be considered as a whole 
and harmonized if possible. Verhoef v. Aston, 740 P.2d 1342, 
1344 (Utah App. 1987) (Citation omitted) . 
The mistake in this case was the result of unarftul 
drafting of the deed restriction by Superior Title Company. 
Lacking an understanding of the need for a base measurement 
point relative to the 32-foot height restriction, the title 
company failed to clearly describe the base measurement 
point. [R: 698, p. 27:1-40:11.] However, both of the parties 
were aware of the slope in the street, the need for a base 
measurement point, and the base measurement point provided 
by the recorded survey and understood the intended 
measurement as a result of discussions between Mr. Thrapp 
and the defendant. Before he ever offered the property for 
sale plaintiff went to the expense of obtaining that survey. 
He made sure that the height restriction was described in 
the Warranty Deed. He relied upon a title company and upon 
the purchaser's agreement and understanding concerning the 
meaning of the document in selling the property. (See 
Exhibits "G" and XXH.") 
Construed in the light most favorable to plaintiff, the 
deed should be reformed to conform to the meaning agreed 
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upon and intended by the parties. Therefore, summary 
judgment against the plaintiff was improper. 
CONCLUSION 
Appellant respectfully requests that the Court of 
Appeals issue an order setting aside the summary judgment 
granted in favor of defendant and directing the Trial Court 
to enter summary judgment in favor of the plaintiff. 
ADDENDUM 
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following the signature of the Appellant and the Certificate 
of Service by mail. 
DATED this o day of March, 2005. 
Thor B. Roundy 
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Thor B. Roundy 
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Telephone (801) 364-3229 
Bar No. 6435 
I, THOR B. ROUNDY, certify that on this J^ _ day of 
March, 2005, I served a copy of the attached BRIEF OF THE 
APPELLANT, Trial Court No. 020907697, Appellate Court No. 
20040716-CA, upon counsel for the appellee in this matter by 
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F. LaVar Christensen 
Rawlings & Christensen 
11576 South State Street, Suite 401 
Draper, Utah 84020 
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Thor B. Roundy 
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EXHIBIT " A " 
F. LaVar Christensen (5570) 
Bill O.Heder (8190) 
11576 S. State Street - Suite 501 
Draper, Utah, 84020 
Telephone: (801)571-4487 
Fax:(801)571-0807 
Attorneys for Defendant 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
PATRICK T. PANOS, an individual, 
Plaintiff, 
vs. 
OLSEN AND ASSOCIATES 
CONSTRUCTION, INC, a Utah 
corporation, 
Defendant. 
ORDER ON CROSS MOTIONS FOR 
SUMMARY JUDGMENT 
Civil Case No. 020907697 
Judge: Frank G. Noel 
This matter came regularly before the Court on Defendant's Motion for Summary 
Judgment, and on Plaintiff's cross Motion for Summary Judgment. Oral arguments were heard 
December 12,2003. Plaintiff was represented by Mr. Thor Roundy. Defendant was represented 
by F. LaVar Christensen. 
After review of the parties' filings pursuant to their cross motions and having heard and 
considered oral argument on the matter, the Court finds that the Merger Doctrine is applicable 
and controlling in this case. It operates as a bar to Plaintiffs claims. The Court finds, as a 
matter 6f law, that the house in question satisfies the height description in the deed. 
i 
FHLEB DISTRICT COURT 
Third Judicial District 
ki 
JAN - k 2004 
SALT LAKE COUNTY 
DtputyCtorli 
Therefore, finding good cause as stated herein, IT IS HEREBY ORDERED, 
ADJUDGED AND DECREED that Defendant's Motion for Summary Judgment on Plaintiff's 
claims is granted. Plaintiff's complaint is hereby dismissed with prejudice. Plaintiff's cross 
Motion for Summary Judgment is denied. 
DATED this[g_day of V y ^ y V . 2 0 0 ^ 
BY THE COT 
Third District 
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EXHIBIT " B " 
F. LaVar Christensen (5570) 
BmO.Heder(8190) 
11576 S. State Street - Suite 501 
Draper, Utah, 84020 
Telephone: (801)571-4487 
Fax:(801)571-0807 
Attorneys for Defendant 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
PATRICK T. PANOS, an individual, 
Plaintiff 
vs. 
OLSEN AND ASSOCIATES 
CONSTRUCTION, INC, a Utah 
corporation, 
Defendant. 
I l l ' " i . j n f f * — « ^ — — — i — * 
ORDER ON CROSS MOTIONS FOR 
SUMMARY JUDGMENT 
Civil Case No. 020907697 
Judge: Frank G. Noel 
This matter came regularly before the Court on Defendant's Motion for Summary 
Judgment, and on Plaintiffs cross Motion for Summary Judgment. Oral arguments were heard 
December 12, 2003. PlaintiflFwas represented by Mr. Thor Roundy. Defendant was represented 
by F. LaVar Christensen. 
After review of the parties' filings pursuant to their cross motions and having heard and 
considered oral argument on the matter, the Court finds that the Merger Doctrine is applicable 
and controlling in this case. It operates as a bar to Plaintiffs claims. The Court finds, as a 
M t t Of law, tot the tae in question satisfies the height description in the deed. 
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Deputy CltrH 
Therefore, finding good cause as stated herein, IT IS HEREBY ORDERED, 
ADJUDGED AND DECREED that Defendant's Motion for Summary Judgment on Plaintiffs 
claims is granted. Plaintiffs complaint is hereby dismissed with prejudice. Plaintiffs cross 
Motion for Summary Judgment is denied. 
DATED this^O, day of Y)(AAA~ „ 2003. 




IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OP UTAH 
PATRICK T. PANOS, an individual,: MINUTE ENTRY 
Plaintiff, : CASE NO. 020907697 
vs. : 
OLSEN AND ASSOCIATES : 
CONSTRUCTION,, INC., a Utah 
corporation, : 
Defendant• : 
The Court has reviewed plaintiff's Rule 60(b) Motion to Amend 
Order Concerning Summary Judgment, together with the Memoranda 
filed in connection with the Motion, and rules as follows: 
Plaintiff seems to rely heavily, if not entirely, upon the 
assertion that the Court did not understand the survey map at the 
time of the hearing on December 12, 2003. The Court has reviewed 
the tape of that hearing to determine how the plaintiff could have 
taken that position. There are some vague statements made by the 
Court as it was trying to orient itself to the survey and to make 
sure that it understood the survey. The plaintiff can rest assured 
that the Court did fully understand the survey at the time of its 
ruling, and fully understood the plaintiff's position with regard 
to the survey. It is clear that plaintiff's position is that the 
beginning elevation for measuring the 32 feet in question, should 
PAN0S V. 
OLSEN Sc ASSOC. PAGE 2 MINUTE ENTRY 
be the brass cap monument, and that the beginning portion of the 
profile line at the top back of the curb and gutter is 1,90 feet 
above the brass cap monument- The Court was simply trying to point 
out that it didn't feel the survey was of critical importance, 
inasmuch as it was not referred to, nor was the brass cap monument 
referred to in either the contract documents or the deed. 
Furthermore, the Court is of the opinion that the "mistake" 
referred to in Rule 60 (b) as grounds for relief from a Judgment 
does not refer to a Court's alleged mistake of law or fact as urged 
by plaintiff, nor are there any other grounds for relief available 
to plaintiff as set out in Rule 60 (b) . For that and the other 
reasons suggested by defendant in his Memorandum, the Court feels 
therefore that this Motion is procedurally flawed and it will deny 
the Motion. 
PANOS V. 
OLSEN & ASSOC. PAGE 3 
MAILING CERTIFICATE 
I hereby certify that I mailed a true 
foregoing Minute Entry, to the following, 
2004: 
Thor B. Roundy 
Attorney for Plaintiff 
448 East 400 South, Suite 100 
Salt Lake City, Utah 84111 
Bill 0. Heder 
Attorney for Defendant 
11576 S. State Street, Suite 501 
Draper, Utah 84020 
F. LaVar Christensen 
Attorney for Defendant 
11576 S. State Street, Suite 401 
Draper, Utah 84020 
EXHIBIT " D " 
F. LaVar Christensen, #5570 
Attorney for Defendant 
11576 South State Street, Suite 401 
Draper, Utah 84020 
Telephone: (801) 553-0505 
Fax No.: (801)495-2122 
FILED DISTRICT COURT 
Third JurH^i restrict 
JUK 7 9 im 
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^ Deputy Clerk 
IN THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
PATRICK T. PANOS, an individual, 
Plaintiff, 
vs. 
OLSEN AND ASSOCIATES 
CONSTRUCTION, INC, a Utah 
Corporation, 
Defendants. 
ORDER ON RULE 60(b) MOTION TO 
AMEND ORDER CONCERNING 
SUMMARY JUDGMENT 
Civil No.: 020907697 
Judge Frank G. Noel 
This matter came before the Court on Plaintiff's Rule 60(b) Motion to Amend Order 
Concerning Summary Judgment. After re^ dew of the parties' Memorandum and filings in 
connection with Plaintiff's Motion, the Court finds that Plaintiff has not established grounds for 
relief under Rule 60(b). For that reason and the other reasons referred to by Defendant in his 
Memorandum, the Court finds that Plaintiff's Motion is procedurally flawed and without merit. 
The Court affirms its original order as final judgment and dismissal of Plaintiff's Complaint as of 
January 6, 2004, when such Order was issued. 
Therefore, finding good cause as stated herein, IT IS HEREBY ORDERED, 
ADJUDGED AND DECREED that Plaintiffs Motion to Amend Order Concerning Summary 
Judgment is denied. JadgraeaHbi aUUf'IKSy'S fees-and cooto aooociatcd with defending this motion^ 
iL23Wtfded tu llic Defendant and"ag»ast44afflt^ awuunl uf $1,500.00. •* 
Dated this ^ T day of W ^ r 2004. 
BY THE COURT: 
Third District C 
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EXHIBIT " E " 
Thor B. Roundy (Bar No. 6435) 
Attorney for Plaintiff 
448 East 400 South, Suite 100 
Salt Lake City, Utah 84111 
Telephone (801) 364-3229 
Facsimile (801) 364-4721 
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OLSEN AND ASSOCIATES 
CONSTRUCTION, INC., a Utah 
corporation, 
Defendant. 
AFFIDAVIT OF RANDY D. SMITH 
Civil No. 020907697 
Judge Frank G. Noel 
STATE OF UTAH ) 
ss, 
COUNTY OF SALT LAKE ) 
I, Randy D. Smith, being first duly sworn upon oath, hereby 
depose and say that: 
I am the Vice President of Larsen & Malmquist, Inc., and 
hold Utah State Land Surveyor License No, 5152708. I testify to 
these matters of my own personal knowledge. 
1. On September 26, 2000, Larsen & Malmquist, Inc. did 
prepare a "Survey Certificate" of the property identified as Lots 
24 and 29 of the Eastridge No. 2 Subdivision. Said Survey is 
referenced as Job No. 04156-00 in the Offices of Larsen & 
Malmquist, Inc. located at 1574 West 1700 South, Suite 2D, Salt 
Lake City, Utah 84101. The telephone number is (801) 972-2634. 
2. Said Survey Certificate was recorded on November, 2000 
as survey number S00-11-0809 in the office of the Salt Lake 
County Surveyor. 
3. The purpose of said Survey Certificate was: 
a. to determine and illustrate the elevation and 
horizontal position of the existing improvements upon Lot 24; and 
b. to illustrate the general topography of Lot 29; 
and 
c. to define the highest elevation at which the top 
of a roof of a proposed house could be built upon Lot 29, 
including to provide a beginning point for measurement of said 
height restriction. 
4. The survey illustrates upon the face of said document: 
a. the horizontal position of the aforementioned 
improvements; and 
b. a profile illustrating the general topography of 
Lot 29; and 
c. the elevations of the existing deck and the top of 
the handrail of the existing house upon Lot 24. 
d. the assumed benchmark elevation of 100.00 being 
the Salt Lake County brass cap monument located in Elm Ridge Road 
lying West and adjacent to Lot 29. 
Panos-SMITH AFF 2 
5. Elm Ridge Road, the street lying to the West of Lot 29, 
is sloped. Therefore, a base measuring point must be defined in 
order to apply any height restriction. 
6. On February 6, 2002, after the construction of a 
residence on Lot 29, the survey was updated to determine the 
actual elevation of the top of the roof of such residence. 
7. The top of the roof, not including objects protruding 
therefrom, is 34.91 feet above the benchmark elevation of the 
brass cap monument located in Elm Ridge Road. At the point 
indicated by the profile line on the recorded survey, the curb 
and gutter of Elm Ridge Road is approximately 1.4 feet above the 
brass cap monument. Thus, the top of the roof is 33.51 feet above 
the street when measured from that point. 
FURTHER AFFIANT SAYETH NAUGHT. 
Randy D. Smith 
License No. 5152708 
SUBSCRIBED AND SWORN TO before me this 7S\ day of March, 
2004. 
My Commission Expires: NOTARY PUBLIC 
&J& 4^iLL^J 
Oful 2, A 00f Residing at d*^ :CLJ^~ 
Panos-SMITH AFF 
Notary Public"" ~5 
PATRICIA H.LARSEN . 
1537 South Concord Street I 
Salt Lake City, Utah 84104
 t 
My Commission Expires I 
_ April 2.2004 
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^
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OLSEN AND ASSOCIATES 
CONSTRUCTION, INC., a Utah 
Corporation, 
Defendant. 
CIVIL NO. 020907697 
DEPOSITION OF: 
PATRICK T. PANOS 
TAKEN: July 21, 2003 
COPY 
Judge Frank G. Noel 
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Deposition of PATRICK T. PANOS, taken 
on behalf of the Defendant, at 11576 South State Street 
Suite 501, Salt Lake City, Utah, before Rookie E. 
Dustin, Certified Court Reporter and Notary Public in 
and for the State of Utah, pursuant to Notice. 
Reporters, Inc. 57 West South Temple, Suae 200 • Sdit L ike City, Utah 84101 
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taken. So at that point, we contacted the — what do 
you call it? — the realtor that does the subdivision, 
the -- anyway, it was a lot from the — whoever was the 
developer. The developer's real estate agent. Okay. 
And we contacted them and went ahead and put 
down earnest money and bought the lot at that time. 
Q. Do you recall the purchase price? 
A. No. It was -- I can give you an estimate. I 
would say about 18,000, but I could be off by a thousand 
















Q. And you indicated that you decided to sell 
maybe two years ago, approximately? 
A. Yes. Yes. 
Q. When did you first have a survey done on the 
property? 
A. Well, in talking to Mr. Bateman, our real 
estate agent, and then Ron Thrapp, who was his 
associate, we were talking about that one of the things, 
that we would not consider selling the lot unless we 
made sure that we didn't have the view obstructed, 
because that was so important to us. And we saw that as 
having the — being the real selling point of the house 
and that it would take away from — 
Q. Selling point of what house? 






































Q. Your current residence? 
A. Yes. Because as I say, we were intending on 
moving down to Provo in the next couple of years. And 
we saw that as a way to -- you know, a real selling 
point, an asset with values -- an asset with value. And 
so we talked to him and we said, "No, is there anything 
we can do?" 
And so the thought was let's put this into the 
deed and make it kind of a — you can't do a covenant, 
building covenant, but the equivalent of that. I don't 
know what the proper term is. And he went and talked to 
their legal people and how best to do that, and so we 
were going to put it in the warranty deed. And to be 
able to do that, we went ahead and had the lot surveyed 
at that time, so it would be very clear, you know, from 
a legal point of view, what we were asking and what we 
were talking about. 
Q. Counsel has provided copies of -- he's 
provided me two versions of this survey, the one that's 
got a signature on the line by Mr. Carl Larsen and one 
doesn't. Now, was this the survey? I'm going to ask 
you to identify that real quickly. 
A. Let me take a quick look here. This is --
this top one right here is the second survey that he 
did, where we — to establish that the house that was — 
PANOS - EXAM BY MR. HEDER 


























Q. What I need to have you tell me, though, is 
that -- answer for me, if you can, if you had this plat, 
and this very detailed description that we've already 
looked at, which draws a profile line down a certain 
line through the middle of the property, and you had 
that at least a year prior to the Olsens ever coming 
into the picture, and you specifically wanted it 
measured that way from that point, why did you not 
include it in any of this documentation? 
A. I was depending a lot on my real estate people 
to guide me in the proper procedure to do this. And so 
they had — they said putting it into the warranty deed 
would be the most appropriate way. Plus, they did give 
these plat maps and different things during the 
negotiation and they felt like it had been made very 
clear, so I was relying on their expertise. 
Q. And they indicated that it needed to be in the 
deed? 
A. Yes. 
Q. And you went with that? 
A. Yes. 
Q. Let's keep in mind that this exhibit stays 

























Q. What language in the deed? 
A. "The existing street line west and adjacent to 
said land.11 So this is west and there is the --
Q. Looking at the map, is this the street? 
A. Yes. 
Q. And is this west? 
A. Yes, and adjacent. 
Q. So it refers to the street, does it not? 
A. Yes. 
Q. Does it refer to any specific point on this 
street where the measurement is supposed to take place? 
A. Well, Ifm saying from there. I'm saying this 
point where it says, "BM elevation, 100 feet," I'm 
saying from that point right there. I'm not looking 
at -- this is just a reference point. This is the 
measuring point. 
Q. I think we need to clarify something. 
A. Okay. 
Q. Does the deed reference a survey? 
A. Okay. This survey? No. 
Q. So the deed doesn't reference this survey or 
document in any way, is that correct? 
A. The deed says what it says and I don't see it 
says it in there. 
s>n 



























THE WITNESS: Well, you can see it. I stepped 
out on the back porch and I looked and it was too high. 
MR. CHRISTENSEN: So you didn't have a laser 
survey in your hands when you made the determination? 
THE WITNESS: No. In fact, I could tell you 
it would be very clear, because my conversations with 
Mr. Olsen kind of went over that. At that point, 
Mr. Olsen — I called — 
MR. CHRISTENSEN: Jay Olsen or Rick Olsen are 
you talking about? 
THE WITNESS: I called up Olsen Construction, j 
or whatever their business name, and I think I I 
originally talked to a secretary who then put me in 
contact with the son, is that Rick? 
MR. CHRISTENSEN: Yes. 
THE WITNESS: So with Rick, Rick had some 
questions, and then he gave me to his father. His 
father replied, "Yes, we are too high. I'm sorry, can I 
bring you a plate of cookies to make up for it?" 
And I said, "What?" 
And he says, "I feel bad, but what can we do?" 
And I said, "Well, that seems kind of odd." 
And I Said, "This is very serious, Mr. Olsen." 



























MR. ROUNDY: Before you go on, let me just get 
on the record, and then you can continue, I'm your 
attorney, I'm going to tell you what you can and can't 
do. Whatever he tells you you can and can't do, my 
instruction is ignore it. Now, go ahead and finish 
giving your answer. 
THE WITNESS: Okay. 
I said, "Mr. Olsen, you're way, way over. 
This is not a plate of cookies type of thing." 
He says, "Well how do you know that I'm so far 
over?" 
I said, "You're a good four or five feet over 
the top of where you agreed to." 
And he said, "How do you know that?" 
And I said, "Well, okay, if you look at the 
survey map, you can see the line, the reference line 
that we're talking to." 
And he said, "Uh-huh." 
And I said, "Thirty-two feet. If you look, 
the rail is at 134.74." I said, "If you were to sight 
along the rail, use that as a rule of thumb, you can — 
that gives you a reference point. And you are a good 
four or five feet above — using the rail to sight with, 
you're a good four or five feet above." 
MR. HEDER: Did you have this in front of you 
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ar or so before you 
of your house 
surveyor to 
MR. ROUNDY: 




and I was referring to it 
y what I was talking about. 
When you created this survey 
closed the lot, did you use 
reference point in working 
this document? 
I'm going to interject another 
k youf were you done with the 
question before you were interrupted with 
more questions? 
THE WITNESS: Well, let me — 
MR. ROUNDY: Do you need to finish? 
MR. CHRISTENSEN: Do you want us to just 
strike the whole thing as nonresponsive when he's all 
done? We're trying to cooperate with one another, okay? 
MR. ROUNDY: You can say what you want when 
he's done. 
THE WITNESS: I can answer the question if you 
would like. 
MR. CHRISTENSEN: Yes. I would like to be 
able to ask you a question without your counsel 
interrupting. 
MR. ROUNDY; I would like him to be able to 
answer the questions. He has a lot of important things 

























everything like that. I am giving you the background 
information necessary to show that, yes, Mr. Olsen and I 
were talking about this line. Yes, Mr. Olsen did know 
about it. He was talking about it with me, he was 
conversing about it with me. It was very clear in both 
our minds what 32 feet we were talking about. 
FURTHER EXAMINATION 
BY MR. CHRISTENSEN: 
Q. I asked you if you would, in the course of 
responding, as we try to understand this survey better, 
is that since you were standing on your rail, your deck, 
and you were referencing the rail height, I wanted to 
know in the earlier — year or so earlier, when you 
generated the survey document working with your 
surveyor, did you instruct your surveyor or did he in 
fact use your same rail line as a reference point to 
create this document? 
A. Yes. In fact, he marks it right here. "Top 
of handrail, elevation equals 134.74." 
The reason why -- he actually took the 
measurement, that last measurement, on the deck. The 
reason why is: Our motivation was to preserve our view. 
We would not have sold the lot if we could not have 










1 preserved that view because of the value, both 
intrinsically and financially of that. 
So when we started this process, we wanted to 
make very clear where that view line was, and the deck 
is part of maintaining that. So when we had him do it, 
we had him actually go on the deck, measure the handrail 



















actual — to where we were going to put the height 
restriction. 
MR. ROUNDY: We're going to take a break now. 
MR. CHRISTENSEN: One more question? 
MR. ROUNDY: No, I'm not going to let you ask 
another question. This has become too antagonistic 
already, we're going to take a break so everyone can 
cool down. 
MR. CHRISTENSEN: Do you want to hear the 
question and decide if you want to take a break? 
MR. ROUNDY: No, we're not. We're taking a 
break. 
to talk. 
MR. CHRISTENSEN: During the break, we ought 
MR. ROUNDY: Don't talk to my client during 
the break. 
MR. CHRISTENSEN: I'm talking to you. Why 
don't we at least discuss the fact that the personality 






























Q. And it was Jay who said, you know, "I'm going 
to give you a plate of cookies," is that your testimony? 
A. Correct. And then he offered also to buy me 
some chairs that would be high enough to look over it, 
and that's when I said, "You're talking four or five 
feet. This is not like I'm going to climb up on the 
chair to" 
(Discussion off the record.) 
Q. Now, after he had said cookies, chairs, what 
can we do, what was the final conclusion of that 
conversation? How did it end? 
A. He said — basically he said, "I don't think I 
can do anything. Can you let it go?" And I was 
somewhat flabbergasted. I was like, "Can I let it go?" 
And my initial desire was to get angry and everything, 
but I've learned over the years to say give yourself 
some space, think coolly, think calmly. I said, "Okay, 
I'll tell you what, let me talk to my wife and call you 
back." And so then --
Q. Was that the end of the conversation? 
A. That was the end of the conversation. So at 
that --
46 
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A. Well, okay, do you want me to respond to that? 
Q. No, I'm saying that's what he believes. 
A. Okay. 
Q. Now, if he or his engineer can verify that 
it's 32 feet from the street, how have you been damaged? 
A. First of all, I don't believe that he believes 
that based on my conversations with him. Based on my 
conversations with him, he has a very clear 
understanding that he is over the height. Because he is 
over the height, he has — 
Q. Excuse me, let me stop you right there. 
How would you define over the height? 
A. By the survey, by the warranty deed, but the 
agreement that we made. 
Q. Why is it not 32 feet from the street? After 
he cut the roof down by three feet or more following his 
conversation with you, how do you determine that it's 
not 32 feet from the street? 
A. In my conversation with him, when I first 
contacted him, he had very clear in his mind where we 
were talking about. And it's that line right there, the 
reference line on the survey. He had no doubt. 
Q. It was not — 
A. No. No. I'm giving you my perception of the 
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Q. And Mr. Olsen believes that in making those 
adjustments, that he brought it into compliance by 
making it 32 feet from the street which is consistent 
with the deed. And I'm asking you, what do you believe 
or what do you rely on as an indicator that the home, in 
fact, is not 32 feet from the street? 
A. If I understand your question correctly, and 
it was somewhat of an involved question, I might add --
Q. Why do you believe it's not 32 feet from the 
street as currently constructed? That's my question. 
A. Because that is not what we agreed to. 
Q. So you are refuting the 32 feet from the 
street? 
A. No. I'm saying that the way it is now is not 
32 feet from the street. Based on what we said to 
Mr. Olsen when I talked to him on the telephone, I don't 
think he believes it either. 
Q. So you don't deny that the standard is 32 feet 










You don't deny that, you admit that? 
No, that was part of the agreement. 
So you admit that the standard is 32 feet from 1 
1 
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I'll say it again, yes. 
Thank you. 
Now, tell me why you donft believe it's 
the street. 
32 
MR. ROUNDY: Objection, asked and answered. 
And have you had a chance to get your answer out yet? 
MR. CHRISTENSEN: Let me clarify one thing. 
Q. When I said why don't you believe it is 32 
feet from the street, I'm not talking about the 
standard, I'm saying as constructed, why do you not 
believe that the home as constructed is not 32 feet from 
the street? 
A. I believe that it is not — the house is not 
constructed within the 32 feet based on my conversations 
with Mr. Olsen. And based upon the agreement that we 
made with him prior to it and based on his and my 
conversations, I don't think he believes it. 
Q. So are you saying — so what do you base it 
on? You have two things you're saying here now. One is 
that you don't believe it's 32 feet from the street. 
Let me ask you, do you base that on standing on the 
deck? In other words, as you stand on the deck today 
and you look out, is that why you don't believe it's — 


























deed, 32 feet from the street, what do you use as a 
reference point from the street? 
A. Okay. Do you want me to show you again? 
Q. No. I just want to know --
A. At this point right here. 
Q. I just want to know, tell me what you intend 
32 feet from the street to be. 
A. Right there. 
Q. What are you pointing to? 
A. The brass cap monument that Salt Lake County 
put right there. I'm going to rephrase this. I'm going 
by the survey. I'm going by the survey. 
Q. Well, you referenced a brass cap by Salt Lake 
County, but they don't put a cap where the Panos family, 
you know — in other words, that isn't your 
personalized, customized monument cap, is it? 
MR. ROUNDY: Objection. Argumentative. 
THE WITNESS: What it is is it's a common 
reference point for all people of the county to be able 
to use in real estate transactions. And so it's not 
mine personally, but as a taxpayer, I certainly have the 
right to expect that that would be an accurate — 
Q. It's not a boundary line monument, it's not a 
height monument, it's just a reference point, isn't it, 
that people can use; right? 
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12:44:14 2 5 
argumentative. I think that my client has testified at 
least three or four times as to everything that yOU'Vft 
raised in the last 15 minutes as a question. There's 
going to reach a point where we're just not going to 
keep answering the same exact questions over and over 
and over. If you want to give one more answer to this 
question, go ahead and answer his question one more 
time. 
THE WITNESS: I'm basing my answer on my 
experience with everybody's conversation in totality. 
What the real estate people said, what was said at the 
closing, what -- my conversation with Mr. Olsen, the 
documentation that was given to him, everything is very 
consistent. There is no reason in my mind that I would 
ever think that he had a misunderstanding or that he did 
not get the survey. It's very clear in my mind that he 
had. 
Q. So now, based on the survey, I know that when 
I asked you a question a moment ago and you started to 
go to the copper monument marker and you said, "No, just 
the survey in general." But because the survey in 
general describes so many different things and because 
the profile in the street are sloped at an angle, again 
I ask you, can you be more specific and tell me what 
you're relying on as the reference point for 32 feet 
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going to take them out in the back on the deck and say, 
you should have seen this view a couple of years ago? 
A. Well, I'll give you a good example. From 
where you washes dish, the sink where you wash the 
dishes, it used to be that you had a clear view of the 
temple. It was gorgeous. Right now, we have a big pipe 
that sticks up way above and perfectly obscures that 
view. And yes, I think if that pipe was not there, I 
would be saying, look at what you can look at when 
you're doing the dishes. I can't say that now. 
Q. What views do you have out the upstairs 
bedroom windows? 
A. Okay. I have one bedroom that faces that way 
and two baths. Is that your question? 
Q. I'm asking, tell me about the view out each of 
your upstairs windows. 
A. They are all spectacular. 







The very upstairs, there's three windows. 
So if I look at the back of your house above 
, am I going to see only three windows? 
At that level, yes. 
Not just the deck level. 
No, no, no. I mean the level above the deck 
. 1 
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13:06:38 2 5 
Q. So the views out the upstairs windows, they're 
still spectacular, but it's the deck area where the 
obstruction exists? 
A. Right. And the reason why that is so critical 
is that is where the family area is, where you can open 
the window and where you would be entertaining and 
different things and you can see that. You have it from 
the dining room window, you have it from the breakfast 
window. 
Q. The dining room is downstairs, isn't it? 
A. On the main floor. There's three levels, so 
there's the upstairs, the main floor where the deck is 
and then the basement. 
Q. So that helps clarify a couple of things. 
So there's actually two living areas that are 
above the deck? 
MR. HEDER: No. 
THE WITNESS: Two living areas above the deck? 
Okay, living area, living rooms? 
Q. No. Living areas. In other words, it's the 
basement, the third floor, the deck — that if you come 
underneath the deck, the patio you talked about that had 
like maybe a — 




 1 Q. So when you walk out of this deck are you 
2 walking off the kitchen from that deck? 
3 A. Yes, you go off by the kitchen. It's not — 
4 Q. The door is off of the eating area? 
13:06:51 5 A. Yes. 
6 Q. It's like a sliding glass door? 
7 A. Actually, it's kind of like a French door. 
8 Q. So that's the ground floor living space. And 
9 if I were to walk out to your front door and out to your 
i3:07:02io front yard, it would be on the same level as the back 
11 I deck? 
A. Correct. 
Q. Then if you exclude the — what I was asking 
before about the downstairs windows, that maybe didn't 
have views, so are you saying that the windows at the 
middle level, the deck level, that they also have views? 
A. Yes, that are being obstructed, yes. 
Q. Just the deck area is obstructed? 
A. No, no, no, the whole thing. 
Q. So that floor by the home? 
A. Yes. 
Q. But above it, the third level, the upstairs 
area where the bedrooms are or whatever, those all have 
spectacular views out their windows and they can see the 















EXHIBIT " H " 
Thor B. Roundy (Bar No. 6435) 
Attorney for Plaintiff 
448 East 400 South, Suite 100 
Salt Lake City, Utah 84111 
Telephone (801) 364-3229 
Facsimile (801) 364-4721 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 




OLSEN AND ASSOCIATES 
CONSTRUCTION, INC., a Utah 
corporation, 
Defendant. 
AFFIDAVIT OF RON THRAPP 
Civil No. 020907697 
Judge Frank G. Noel 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
1. I, Ron Thrapp, being first duly sworn upon oath, hereby 
depose and say that I am not a party to this action. I testify to 
the following matters on the basis of my personal knowledge. 
2. With regard to the real estate transaction which is the 
subject of the above-captioned matter, I acted as a real estate 
agent for Patrick Panos. From July 6, 2001 to August 6, 2001, I 
had numerous communications with Jay Olsen concerning the terms 
of the sale, including but not limited to the height restriction 
which is described in the attached survey documents and in the 
Warranty Deed used to convey title to the property. 
3. As established by the attached fax cover sheet, on July 
6, 2001, I sent the survey attached hereto to Jay Olsen as part 
of the Real Estate Purchase Contract between the parties. The 
attached survey is the only document that has ever been exchanged 
between the parties describing the measurement of the height 
restriction applicable to the property. I confirmed that Jay 
Olsen understood that we had the survey defining the restriction 
before he made his offer, which is confirmed by his reference to 
the height restriction in addendum no. 1 to his written offer and 
by our return fax accepting the offer and attaching the survey. 
4. From the time that the Real Estate Purchase Contract 
between the parties was executed through the date of closing, I 
had numerous telephone conversations with Mr. Olsen, and the 
subject of our conversations included but was not limited to the 
attached survey and the height restriction. Mr. Olsen expressed 
to me that he understood the attached survey, including its 
description of the precise measurement of the height restriction. 
5. I attended the closing of the sale of the subject 
property with Mr. Panos. At the closing, the attached survey was 
provided by the title company to confirm with the parties how the 
height restriction contained in the Warranty Deed was intended to 
be measured. Based on my conversations with both parties prior to 
Panos-THRAPPAFF 0 
and at closing, it is my understanding that both Mr. Panos and 
Jay Olsen had the same understanding of the attached survey, 
including the precise measurement of the height restriction. 
6. If either Mr. Olsen or Mr. Panos was to suggest that 
the deed does not describe the measurement of the height 
restriction from the monument in the road to the West of the 
property, then that person must also acknowledge that the deed 
they signed did not comport with their clear understanding of 
what was intended by both parties at the time of closing. 
7. To the extent there is a latent ambiguity in the 
language of the Warranty Deed, the ambiguity was created by the 
title company who drafted the document. However, any ambiguity 
should be resolved by the closing documents, including the 
attached survey. There is no other explanation for the precise 
measurement of the height restriction other than that provided by 
the attached survey, as the attached survey was the only 
measurements ever discussed or agreed upon by the parties at any 
time. 





SUBSCRIBED AND SWORN TO before me this ">u day of October, 
My Commission Expires: |-*h-V NOTARY PUBLIC 
THOR ROUNDY 
Notary Public 
State of Utah 
rt-,r rt Cornm|88«on Expires Jan 19 *HYK 
275 E South Temple Ste f * " *• - Z 0 0 5 
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Certificate of Service 
I hereby certify that I caused to be mailed a true and 
correct copy of the foregoing Affidavit of Ron Thrapp, by United 
States mail, first-class, postage prepaid, this "3>t * day of 
October, 2003 to the following: 
Bill 0. Heder 
F. LaVar Christensen 
Rawlings & Christensen 
11576 South State Street, 
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EXHIBIT " I " 
F. LaVar Christensen (5570) 
Bill O.Heder (8190) 
RAWLINGS & CHRISTENSEN 
11576 S. State Street - Suite 501 
Draper, Utah, 84020 
Telephone: (801)571-4487 
Fax: (801) 571-0807 
Attorneys for Defendant 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
PATRICK T. PANOS, an individual, 
Plaintiff, 
vs. 
OLSEN AND ASSOCIATES 
CONSTRUCTION, INC, a Utah 
corporation, 
Defendant. 
DEFENDANTS RESPONSES TO 
PLAINTIFF'S SECOND SET OF 
INTERROGATORIES, REQUEST 
FOR PRODUCTION, AND FOR 
ADMISSIONS 
Civil Case No. 020907697 
Judge: Frank G. Noel 
Defendant, Olsen and Associates, by and through their attorneys of record, Rawlings & 
Christensen, respond to Plaintiffs second set of discovery requests as follows: 
In providing the following response, Defendant reserves any and all objections and 
claims of privilege available and previously asserted and does not waive any such objection or 
privilege by failure to reiterate the same throughout this document. 
INTERROGATORIES 
INTERROGATORY NO. 14:Identify each communication between Jay Olsen, or any 
- - - - - - « ^ . ^ o. A „ „ ^ r«A«o* and Plaintiff or anvone 
REQUEST NO. 9: Produce a copy of all measurements and any other document 
generated by David A. Jenkins with regard to the real property and improvements which are the 
subject of the above-captioned action. 
RESPONSE: All information from Mr. Jenkins or Ensign Engineering that is 
discoverable has been produced. Any further work from Ensign is considered work-product, and 
privileged. Moreover, since it involves measurement and surveys of the subject house and 
property, it is information readily available to PlaintifFby another source. 
REQUESTS FOR ADMISSION 
REQUEST NO. 25: Please admit that the document attached hereto as Exhibit UL" is 
the cover sheet from a facsimile received by Jay Olsen from Ron Thrapp on or about July 6, 
2001. 
RESPONSE: Admit. 
Further requests for admission (26-36) exceed the statutory default limitations which 
counsel agreed to in the stipulated discovery plan and scheduling order in this matter. They are 
therefore objected to and will not be typed individually and addressed herein. However, it is 
noted that since the remaining requests deal primarily with identification and authentication of 
documents, and Plaintiffs counsel has requested deposition dates for Rick and Jay Olsen, such 
information can be given at that time. 
8 
I certify that the foregoing responses are true and correct to the best of my knowledge 
and recollection. 
lyOlsyfa / Ja  
On this j^f/fday of April, 2003, came before me Jay Olsen and having been duly sworn, 
acknowledged that the contents of these discovery responses was accurate and true, and his 
identity being known to me, did sign his name hereto in my presence. 
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Wednesday, June 25,2003: 12:45 p.m. 
PROCEEDINGS 
* * * 
JAY N. OLSEN, 
called as a witness, having been first duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. ROUNDY: 
Q. Would you state your name, please. 
A. Jay N. Olsen. Jay, initial N, Olsen. 
Q. Okay. And arc you the owner of the 
plaintiff in this case - or defendant in this 
case, Olsen and Associates Construction, Inc.? 
A. I'm the president. 
Q. You're the president, okay. Who are 
the other officers of the company? 
A. There aren't any. 
Q. You're the treasurer and secretary? 
A. Yup. 
Q. And who are the shareholders of the 
company? 
A. None-me. 
Q. Okay. No other shareholders? 
A. No. 
Q. And who are the directors of the 
company? 
A Me. 
Q. Were you also the real estate agent 
that represented Olsen and Associates 
Construction, Inc. in the purchase of the 
property — 
A. Yes. 
Q. - a t 11805 South Elm Ridge Road from 
Mr. Panos? 
A Yes. 
Q. And when did you first become a real 
estate agent? 
A Years ago. 




A. Don't know. 
Q. 1990's? 
A Don't know. 
Q. Really you can't tell me the 
difference between whether you got your first 





2 MR.HEDER: Just one point of 
3 clarification would be valuable. He sent a 
4 Second set of discovery request and the question 
5 was asked to the Olsens whether or not they had 
6 seen these documents. Their response was they 
7 believed they had seen the document, did not 
8 know when, and did not specifically - did not 
9 talk about either the fax cover sheet or the 
10 nature of this, but what they were referring to 
111 was the chopped up version that came in the 
12 first set of discovery where it's Exhibit -
13 MR. CHRISTENSEN: It's in pieces. 
14 MR. HEDER: In pieces, which is 
15 what-
16 MR. CHRISTENSEN: Until today, we've 
17 never seen these ~ 
18 MR. HEDER: At least they're not 
19 certain that they had, because this is what they 
20 were referring to as representing that. This is 
|2i a piece of the version that came — that seems 
22 to contain that -
23 MR. CHRISTENSEN: Eight and a half by 
24 11 snapshots or portions of that full survey 
|25 that Mr. Roundy is going to give us later. 
Page 70 
l MR. HEDER: So there's the breakup of 
2 the elevation. Four sheets of that. That was 
3 the identification as to yesterday. 
4 MR. CHRISTENSEN: Let me ask OUT 
5 client any answers requested on Exhibit 3 to 
6 refer to these copies as well, so he's 
7 testifying-
8 MR. ROUNDY: He can refer to whatever 
9 he wants. I don't know what you've guys have 
10 done with your documents. I do know what 
11 questions I'm asking. 
12 MR. CHRISTENSEN: These are the ones 
13 we got from you, Mr. Roundy. 
14 MR. ROUNDY: I understand that these 
15 came to Mr. Heder's office and not your office. 
16 He's the one that dealt with the clients. And 
17 he's wondering what happened to the rest of his 
18 paperwork. I don't know what you guys have done 
19 in your own internal office. 
20 MR. CHRISTENSEN: These copies right 
21 here are different than the ones you're showing 
22 today. In the course of discovery requests, 



















































rage ii 1 
seeing today in full. 
MR. ROUNDY: Yes, I have. And I have 
also given you Exhibit 0, which is now marked as 1 
Exhibit 3. 
Now, I may proceed. 
MR. HEDER: Exhibit 0 was received. 
MR. CHRISTENSEN: In the second set, 
okay. 
Q. (By Mr. Roundy) Do you understand 
the words in the lower left-hand corner that 
say, "Found Salt Lake County brass cap 
monument"? 
A. Okay. 
Q. Do you understand what that means? 
A. I understand the words. 
Q. Okay. Do you understand what they're 
referring to? 
A. I have some understanding. 
Q. What is your understanding? 
A. That there was a brass cap monument 
out in the road that was found. 
Q. Do you know what a brass cap monument 
is? 
A. It's a survey monument to help future 
surveyors establish a survey in the area. 
Page 72 
Q. Okay. Do you know what B/M elevation 
refers to? 
A. Benchmark elevation 100. 
Q. So would you agree that the 
difference in elevation between this brass cap 
monument and the second page of Exhibit 3, and 
the top of handrail elevation which shows on the 
first page of Exhibit No. 3 is 34.74 feet? 
A. I would have to assume that because 
of the engineer. 
Q. Okay. This is what I was asking 
about when I was interrupted. Do you 
understanding -
A. What's the basis of understanding 
that? 
Q. No, I was just asking you if you 
understood it I am asking you now, do you 
understand what this profile line is? It's 
right in the middle of lot 29, what that refers 
to? 
A. I do now. You guys have talked about 
it all day. 
Q. So you understand that's the cutaway 
AI—xi„ —*>***,»** KV thft first nase of Exhibit 
, Page 85 
1 feet above the road So i f I send you m y 
2 business card over the fax machine, what are you 
3 going to do with it? What would you have done 
4 with it if I would have sent it to you ten 
5 months ago? Would you have called me? Would 
6 you have ignored it? Would you have faxed me 
7 back? Would you have said what is this? What 
8 would you have done? I don't know what I would 
9 have done. If I had any indication that this 
10 was going to happen, I m a y have acted 
11 differently. But w e have a restriction here, 
12 you read i t 
13 Q. Well, let me put it to you this way. 
14 What if Ron Thrapp comes to trial and he says I 
15 faxed over this Exhibit N o . 3 and I told Jay 
16 Olsen this survey is what we're using as the 
17 calculation of the deed restriction of 32 feet? 
18 A. Well, then he would have to somehow 
19 prove that he faxed it over and it was received. 
20 Q. And if he does that, then what's your 
21 response? Would you deny that you received it? 
22 Would you deny that he had said that or would 
23 you say I can't remember that? 
24 A. No. 
\2S MR. CHRISTENSEN: It calls for 
1 speculation, a hypothetical and guessing. But 
2 he's already testified that the limited purpose 
3 of this fax, if he got it at all, was the 
4 context of the retaining wall and sprinklers, et 
5 cetera - so there's just n o evidence at all 
6 before him that it was for any other purpose 
7 than that 
8 MR.ROUNDY: Okay. 
9 Q. (By Mr. Roundy) So what would your 
0 response to Mr. Thrapp1 s testimony be i f that's 
1 what he said? 
2 MR. CHRISTENSEN: Wait a second. So 
* the question is that Mr. - how do you pronounce 
i his name, Thrapp? 
> MR. ROUNDY: Thrapp. 
i MR. CHRISTENSEN: Mr. Thrapp now 
comes forward at the request of Mr. Panos and 
testified that he had some elaborate 
conversation about the reference point for the 
bright o f the roof and everything else. Would 
Mr. Olsen say that that conversation took 
place? He already testified that he didn't 
Q. (By Mr. Roundy) Well , m y question 
doesn't require it to be an £ l » w » * » 
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1 was how they were calculating. Would you say 
2 that there1 s no way that convcrsatioii 
3 or would you say I can't remember? 
4 A. I would say no way. 
5 Q. So would you also say there's no way 
6 you had any conversation at all with Mr. Thrapp 
7 about how that deed restriction was going to be 
8 measured? 
9 A. There was no conversation. Hedidn f t 
10 pass on any information as far as how it was 
11 going to be measured. 
12 Q. Okay. Is that something you felt 
13 should have been clarified prior to closing? 
14 A. N o , not necessarily, not i f he wanted 
15 to enforce it but it certainly should have been 
16 brought to closing if that was what he was going 
17 to enforce. 
18 Q. Okay. How did you first learn that 
19 Mr. Panos expected to include a deed restriction 
20 on the height of the home? 
[21 A. If memory serves me correctly, Mr. 
22 Thrapp told me that there was - 1 asked him 
23 when I called on the lot. During m y verbal 
124 communications with him I asked him about 
25 restrictions on the lot. That's the only one he 
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1 told me about, what would be a height 
2 restriction. 
3 Q. What did he say about that? 
4 A. There would be a height restriction 
5 of 32 feet above the road. 
6 Q. Did be say anything in more detail 
7 than that? 
8 A. No . 
9 Q. Did you ask him about how it was to 
110 be measured or what point of the road it was to 
in be measured from? 
112 A. No reason to. 
13 Q. Can you think of anything that Mr. 
14 Panos told you that later turned out to be 
15 false? 
16 A. Yes. 
17 Q. What? 
18 A. Mr. Panos? 
19 Q. Mr. Panos or Mr. Thrapp, either one. 
120 A. Yes, Mr. Thrapp. 
21 Q. What did Mr. Thrapp say that later 
122 turned out to be false? 
23 A. Those encroachments w e m M K* ••v— 
EXHIBIT X XK" 
fa 
Olsen £ Associate ConstmctloJ 
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*•*> CONVEYS AMD WARRANTS TO 
O l S E N A N D A S S O a A T I S C 0 N S T R C C T , O » , m c , 0 R A N T E E ( s ) 
tor this 6th day of August, 2001. 
Patrick T. Panos 
State of Utah 
}ss. 
County of Salt Lake } 
e
 "Wttnem; who duly acknowledged to 
W ,
'
, n e s S m y h a " d and official seal. 
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LOT 28 
TOP OF HANDRAIL 
ELEV. - 134.74 
TOP OF DECK SURFACE 
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RICK OLSEN HOUSE ELEVATION 
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EXHIBIT " N " 
F. LaVar Christensen (5570) 
Bill O.Heder (8190) 
11576 S. State Street - Suite 501 
Draper, Utah, 84020 
Telephone: (801) 571-4487 
Fax: (801) 571-0807 
Attorneys for Defendant 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
PATRICK T. PANOS, an individual, 
Plaintiff, 
vs. 
OLSEN AND ASSOCIATES 
CONSTRUCTION, INC, a Utah 
corporation, 
Defendant. 
AFFIDAVIT OF DAVTO JENKINS 
Civil Case No. 020907697 
Judge: Frank G. Noel 
IN THE STATE OF UTAH: 
:§ 
IN SALT LAKE COUNTY: 
David Jenkins, having first been duly sworn, now deposes and for testimony states as 
follows: 
1. I am over the age of 18, free of any improper or undue influence, and able to 
testify to the following matters of my own personal knowledge and experience. 
2. I am an employee and licensed engineer at Ensign Engineering, an engineering, 
planning and surveying firm located in Salt Lake County. 
°30CTI6 
'tfc„, 
" • < ; 
°f%7t 
' C ( f ^ 
3. In early April 2002, our firm received a request from Olsen & Associates to 
perform a survey and measurement to determine elevations on property identified as lot # 29, 
Eastridge No. 2 Subdivision, at 11805 S. Elm Ridge Road, Sandy, Utah. 
4. The purpose of the request w^s to determine whether the building which had been 
constructed on said property was in compliance with a height restriction stated in the Warranty 
Deed by which the property had been conveyed. 
5. The restriction states: "The roof level or highest portion of any building or 
permanent structure place or constructed upon said land shall not be higher than 32 feet, 
measured from the existing street lying west and adjacent to said land". 
6. A survey was performed on Thursday April 11, 2002 wherein we first plotted the 
boundaries of the property. Thereafter, we used the concrete gutter at the northwest corner of 
the property as an assumed benchmark of 100.00. The top of the roof was then measured and 
found to be at an elevation of 131.96 feet, or 31.96 feet above the gutter at the edge of the street. 
7. I sent a letter to Olsen & Associates providing my findings. 
8. In January, 2003, on their further request, my office prepared survey maps using 
our survey of their boundary lines and then adding reference information to indicate our height 
measurements at the gutter, at the highest point of the house, and at the deck railing on the house 
located east and adjacent to the property. 
9. As stated in my letter to Olsen & Associates, following the height restriction 
stated in the Warranty Deed to the property, I found the house constructed thereon to be within 
compliance, measuring 31 feet, .96 inches above the gutter point on the street at the north/west 
DATED this i^day of October, 2003. 
NOTARY PUBLIC 
MICHAEL H. RIDDLE 
1142 WEST SHIELDS LANE 
SOUTH JORDAN, UT 64095 
MY COMMISSION EXPIRES 
JULY 25TW, 2004 
STATE OF UTAH 
David Jenkins, P.E o^ 
On this 13 j f t f /•") C J L ^ 
appeared before me DavTd Jenkins who b d n T ^ T 1 1 » 2003' Penally 
satisfactory evidence to be the j 2 £ ^ J £ i t ^ " ^ * " * t 0 "* 0 n *hc •"* o f 
acknowledged that he v o l u n t a r i ^ ^ h c ^ m e ***** * °W th^instr"™ent, and 
NOTARY PUBL?C 
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